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5 December 1967

The Honorable Frank M. Wozencraft
Asgistant Attorney General

Office of Legal Counsel

Department of Justice

Washington, D. C. 20530

Dear Frank:

Thank you very much for your review of our draft
letter on S. 1035. We had hoped to stay objective on the
matter, and your comments will be helpful in that regard.
I also appreciate the copy of the Attorney General's letter

to Senator Ervin, which we had not seen before.

Sincerely,

s/

Lawrence R. Houston
General Counsel

cc: Legislative Counsel w/copy of incoming
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Inil service status ov eligibility fox gmyloyment in the
excecutive branch to submit to any interrogaticn or exswlna~
tion or psychological ov polysraph test conceraing cortaln
wztters of a personal nuture. A Doard oi LmleYQﬂSi Rights
would be created to invest4rﬂt» complaints of vioclatlous
or threatenad wvilolations., The Doard, whose three members
would be appointed by the r;cﬁia ent by snd with the advice
and congent of the Eewate, would be EWKawered to issue

cease and desict oxdars, to saak to prevent an unlawfiul
act by conciliaticn anﬁ negsuasion, and to ordexr the ye=
woval of or suspension without pay of an offending officer
other than aa officer m?uOiﬁtLd by the Prasident by ond
with the advice and consent of the Cenate, Any final de-

ternination of tha Posrd uould be subject to judiclal re-
view. In sddiciom, the bill would permit civil actions
in U. 8, distrlet courts to prevent a thrémtened violation
or to obtaln vedress sgainst the congsquances of a violatica
vegardless of whather the a?vrxaveﬂ varty had exhbausted
aJmlniatrat&va romedies. :

The prohibitions contained inm the bill, insofar as 8,
they ave circumseribed by proviscs eliminating certain o
ossible interpretetions which would be harmful to the
effective operations of the Govermasnt, ropresent & sube
stantial imurovaaeat over the gevoral prohibvitions set
forth in 8. 3779, of tha I vthAConyrcﬁﬁ, wihkeh was similox
in purposs to tbe prosent bill. As with respect to 8. 3779,
“the lepartmene straﬁnij ,npyarng thw pucpoece of the bill
to malntedn the dignicy of Individuals iu Government gexe
vice by paataetin* Lhem frow ummecessary or unjustified
axoaclment upen thely persoasl privecy ond freedom.
He vezthaless, it ig our wview that lugzoveneats in this
area should not be attemsted by prescribing criminal pengle
ties. It is also our view that the adulnistrative and
clvil remedies provided by thiz bill would coastitute sn
unnacessary burden upon the Governsent, At the sawe time
enaetment of 8. 1030 might lwwzir the ability of the Coverne
ment to pevrform maay Lagltxmwta funetions because the
broad and wvague lenzuege of a nusber of the prohibiclons,
Rowaver clroumscribed to preclude certain enintended intern-
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to the security and protection of the Govermmnt, to the ade S
oo midndstration of en efflcient amployaa persannal program am! B

! ":'?;., “to affective law euiurcemnt.

U the Clvil Bereice Comaiceion 18 suggesting to this Come

CEU D mittee specific changes in this respect. Congequantly,

‘this roport will limie itself ¢to those aspacts of tha LT
‘bill in its present form which ere of particular comcern .

itk u# in the contaxt of our responsibliities.

The pmgosed sec:tiou 1(a), prohibiti.uw the Nqueating

.1 af information yegerdlng en employea's race, religlon or

U nstional exigln, adds nothing to present protections in

. this ares snd mpy prevent the Government from obtalning .
- informption which would be valuable in rolving discriming-

. tion probleams. Bedabing Federal law prphibits divczimtnation
baeed on the grounds soumerated in the sectionm 1(2) pro-

U hibitlon and empowers tha Prosident to promulgete rules enie
- forelng tha declaved nondiscrimination policy. 5 U.85.0.
7181 {1966). Moreover, the yeporting of rsce, religlonm

. and nationel ovigln way bo helpful in gathering legitimate
o information that -con pesist in exposing sreus whers dise
:-'i;;:'-crimiﬂat:lon, otherwise invisibla, nmy e:@iat. .

Tha experiemce of the Departmant zn enforcing varicus
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TR Althouph woa consider that the mpi@ym rights which
. tha hill seeks to protect arve sdaguately safeguarded by ‘
o eaisting lew end Bxecutive brench policy and practices, SR
Che ope would net ba opposud to onactment of the blll f ravised -

' to satisfy tha forepgolng objections. Wo wndexstand that -

H ‘lawa egainet racial discrimination is that recls) stetistics -

i are extremely helpful ia identifying the aveas whore dise i

.o erlmboation existy. Indeed, the abessnce of racial statlstice

i has sometimes bampered effectivae enforcomemt. In the pest.

.. ia sowe greas, cuch as voter reglstration, it often would
_have been lwpossible to prove dlserimination apaxt from the .

ata&iatiwg nbich had to be gst:h@red st z;mat axpm  This . ..
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. is presently trve in doaling with erployment investigations

and cages againgt private coployers avd amiong under Title

| VII of the Clvil Rights Act of 1964, In the area of goverme

‘mant smployment the statistics, L{f vaintafoed, will ensble

"1 dopartuent and sgency heoads readily o make 8 prelimieary
U deteymination vhothexr the nondiscxinminaticn policy Le being =
o earvied ouk and to idontify those areas whare furthexr fne 0
1 wvestigatlon or other action geems to be needed.

- The geuntervailing privecy fnterezts o vot saem very

. welighty, A persoal’s "roce™, as that ferm is used for

governzent employren purpooes, {5 ordinarily gelfeevident N
to any obgerver and can hordly be deempd a4 private matter,

© Thaty of couxse, 1s not true with respect to welipion or
- pazional origin, and compulsory dizclegure of this infoxe

mation may run souatoy to sow wotlons of privacy. Bevere

.o . theless, in swcognitlsu of guch conglderaticvas, we would | |
U onot object to providing that &£ an applicant or employse

affirmatively cbjeets to declaring his race, rdligion, or ,
natlional origln, ks may wot be ecopelled to do 20, We do -
not believe that the privilege to refuce would be iavoked

',’mtﬁciaaﬂy often to soxiously distort t}m statistics,

a '7,-'.(f-1 .
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.. Howsver destxable 1€ nay be to sstablish Yimitstfons

wpons the powexs of gfflcers of the Govermaent In thely rae
latiouships with thalr svhovdinatenr, we geriovsly doubt the

© Adeigability of ieponing eriminal penaltfes vpon conduct
- whilch i3 oo closaly zelated to the norwmal required activie
. tles of Cowerrment officers as that which {8 made the subw
C Jeet of the nection 1 proldbitioms, If this bIY were
© . enneted into law, Iedewal officials in suporvisory posie
oy kloms would constantly be scting in peril of befng 4w~ -
Tooprisoned L they should inadvertently overstep the vagua
o Tns betueen thelyr dutlen and the couduct made enlawful
ot by the b1, This coudld goversly haodlicap the operation

of the Covaromant and even rasuls in some lozs of exaots

“ . tive warposar, In brisf, Lf the problen to which the
v b is addregsed is of suffficiont magnitude fo reguire
c it leplslativer txeatment, the use of eximingl sanctions {s

in our opinicw »_'2 doubtful wisdom end of great ”pémntm‘
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e It is guosticnable, olso, in our opinion, that the
- prohibitions containcd in the bill meaf the standaxd for
© - speelfiecity in crininal law established by the Svprese
' "hat the terns of & penal statute ERR APt
groating & vow offense wast bo sufflelently 0 1
;.. empliclt to fuform those who are gubject €0 ~ .
. 7 it whak eouduct on thelr part will xendex -
© o7, them 1iable to its ponalties, Lo & welle
Wit recognized requiremaut, consovant allke P
. with ordimary notions of falr play end the b
S pettled rules of law, 4nd @ statule vhich - S
UL either forbids or veguires tho doing of an
. get im terms so vagve that mon of common
{ntalligence puat necessarily puess at its
weaning and differ as to ita applicatiom,
vivlates the £irst essentlal of due procaess -
« o o Qoomally v, Goreyal Conptruction Co.e T
269 U,‘E- 3@5' ‘391 (1926}‘ . ) ) t.

Lo An enanple of the obfestlonsble indefinftoness of the bill '
. 46 the sweeping prohibition fu gection 1{c) azsinst requests | " -
-’ ow directions to purticipate in nou-jobexelated activikies, |
- ' 1t could ba cunstrucd to prevent an eaployer from agking an
- employne to supervise or aselst im such projects as the Honual
. Combined Foderal Fund Cawpalsn, periodic blood drlves, or ths
L4 UlHe Bavings Boud particlipatiom program, o

Yo question the desirability of the provislons Ia the -
© i1l for aduloistvative and elvil rewedies, e establishe
. ment of & Beard on Frployses® Rights would duplicate exlste
 ing gricvance procedurcs in the oxecutive branch and imters
A . fore with agency operations, ‘The provisions of 'section L
foe paptliewlarly those permitting damage sults {rcegpective of
T the astuality or ammmib of pecenisry injury, would subject
C . Govermnt officials to the harassment and ivovitable hazards
ST of vindictive or {llefouaded olvil gults, Im addition, evemn .
. 4f eivil vemsdies should bo appropeiate, they sheuld be made ~ | ..
available only after adafnlstrative rellef procodures have IR
 been eshausted. The bill, however, would afford an aggrieved
" employea the right to po divectly into cowrt, thus igvoring
© - tho eisborats sdminlstrative procedures which would be made
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" gvailable to him under section 6 or any other administrative 1}
" remedies available to him. To permit an employee to sue in :
court without exhausting available administrative remedies
" undoubtedly would promote litigatiom, some of which in-
R R .. evitably would result in a waste of valuable court time and
. 77 administrative expense. ' '

S . ‘The Bufeau'of the Budget hasladvised that there is
" no objection to the submissiou .of this report from the stand-
' point of the Administration's program.. Ce T

: i  Sincerely,’ SRR I I
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